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OIQEST: 

1. Protest a l l e g i n g  t h a t  t h e  agency t r e a t e d  
t h e  p r o t e s t e r  u n f a i r l y  i n  e v a l u a t i n g  its 
p r o p o s a l  is un t ime ly  s i n c e  t h e  p r o t e s t  
was f i l e d  more than  10 days  a f t e r  t h e  
da te  t h e  protester knew or s h o u l d  have 
known t h e  basis  o f  i t s  p r o t e s t .  

2. C o n t e n t i o n  t h a t  awardee c a n n o t  t i m e l y  pro- 
v i d e  r e q u i r e d  programmed i n s t r u c t i o n a l  

. material q t  t h e  s ta ted i t e m  p r i c e  c h a l l e n g e s  
t h e  agency’ s  d e t e r m i n a t i o n  t h a t  t h e  awardee 
is r e s p o n s i b l e ,  a matter t h a t  GAO w i l l  n o t  
rev iew a b s e n t  a showing o f  p o s s i b l e  f r a u d  
or  bad f a i t h  on t h e  p a r t  o f  government pro- 
curement  o f f i c i a l s  or of m i s a p p l i c a t i o n  of 
d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a .  

3. GAO has  no a u t h o r i t y  under  t h e  Freedom 
of I n f o r m a t i o n  A c t  r e g a r d i n g  an  agency’s  
release o f  documents. 

O h i o  Medical P r o d u c t s ,  a d i v i s i o n  o f  Airco, Inc . ,  
p r o t e s t s  t h e  r e j e c t i o n  o f  i ts  p r o p o s a l  and t h e  award of  
a c o n t r a c t  for  a n e s t h e s i a  machines and related items to 
Nor th  American Drager  Company under  s o l i c i t a t i o n  N o .  
F41689-83-R-0056, i s s u e d  by Randolph A i r  Force Base, 
Texas. The p r o t e s t e r  a lso r e q u e s t s  t h a t  i t  be allowed 
under  t h e  Freedom of I n f o r m a t i o n  A c t  ( F O I A ) ,  5 U.S.C. 
5 552 ( 1 9 8 2 ) ,  to r ev iew documents t h a t  t h e  awardee 
s u b m i t t e d  t o  t h e  agency. W e  d i s m i s s  t h e  p r o t e s t .  

By l e t t e r  d a t e d  December 27, 1983, t h e  c o n t r a c t i n g  
o f f i c e r  informed t h e  protester t h a t  i t s  p r o p o s a l  had 
been rejected because i ts  best and f i n a l  o f f e r  d i d  n o t  
comply w i t h  t h e  r e q u i r e m e n t  t o  p r o v i d e  a programmed 
i n s t r u c t i o n a l  t e x t .  The l e t te r  also informed t h e  pro- 
tester t h a t  award had been made t o  N o r t h  American Drager 
and l i s t e d  t h e  i t e m  and t o t a l  p r i c e s  o f  t h e  award. By 

. 
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l e t t e r  d a t e d  Janua ry  23, 1984, r e c e i v e d  h e r e  on Janu- 
a r y  26, t h e  p r o t e s t e r  compla ins  t h a t  t h e  agency t r e a t e d  
it u n f a i r l y  w i t h  r e s p e c t  t o  t h e  r equ i r emen t  t o  p r o v i d e  
t h e  programmed t e x t  and s ta tes  t h a t  t h e  awardee canno t  
p r o v i d e  t h e  t e x t  w i t h i n  t h e  r e q u i r e d  t i m e  and a t  t h e  
p r i c e  s t a t e d  i n  t h e  le t ter .  

p r o v i d e  t h a t  a p r o t e s t  must be f i l e d  no l a te r  than  10 
d a y s  a f t e r  t h e  b a s i s  f o r  t h e  p r o t e s t  is  known or should  
have been known. 4 C.F.R. § 2 1 . 2 ( b ) ( 2 )  (1983) .  " F i l e d "  
means r e c e i v e d  by t h i s  O f f i c e .  Id. § 2 1 . 2 ( b ) ( 3 ) .  I n  
t h i s  case, t h e  p r o t e s t e r  knew t h e  b a s i s  f o r  t h e  rejec- 
t i o n  o f  i ts p r o p o s a l  a t  l eas t  by t h e  t i m e  it r e c e i v e d  
t h e  agency 's  l e t t e r  o f  December 27. Allowing 5 working 

The p r o t e s t  is unt imely .  O u r  Bid P r o t e s t  P rocedures  

d a y s  f o r  G e c e i p t  o f  t h e  l e t t e r ,  G a r y ' s  D i s p o s a l ,  Inc . ,  
B-207864, J u l y  23, 1982, 82-2 C P D  72, t h e  l a t e s t  t h e  
p r o t e s t e r  cou ld  have f i l e d  its p r o t e s t  was January.  18. 
S i n c e  t h e  p r o t e s t  was n o t  r e c e i v e d  i n  t h i s  O f f i c e  u n t i l  
January  26 ,  it is un t ime ly  and w i l l  n o t  be cons ide red .  
- See Western Techno log ie s ,  I n c . ,  B-212889, September 26, 
1983, 83-2 CPD 376. 

Moreover, t h e  p r o t e s t e r ' s  c o n t e n t i o n  t h a t  t h e  awardee 
c a n n o t  t i m e l y  p r o v i d e  t h e  programmed i n s t r u c t i o n a l  t e x t  a t  
t h e  p r i c e  s t a t e d  i n  t h e  c o n t r a c t i n g  o f f i c e r ' s  let ter is 
e s s e n t i a l l y  a c h a l l e n g e  t o  t h e  a g e n c y ' s  d e t e r m i n a t i o n  
t h a t  t h e  awardee is r e s p o n s i b l e .  T h i s  O f f i c e  w i l l  n o t  
rev iew an  a f f i r m a t i v e  d e t e r m i n a t i o n  o f  r e s p o n s i b i l i t y  
u n l e s s  a p r o t e s t e r  makes a showing o f  e i t h e r  p o s s i b l e  
f r a u d  or bad f a i t h  on t h e  p a r t  o f  procurement  o f f i c i a l s  
o r  t h a t  d e f i n i t i v e  r e q p o n s i b i l i t y  c r i t e r i a  i n  t h e  sol ic i -  
t a t i o n  were n o t  m e t .  ( 4  C.F.R. § 2 1 . 3 ( g ) ( 4 )  ( a s  added by 
48 Fed. Reg. 1931 ( 1 9 8 3 ) ) .  The  p r o t e s t e r  does  n o t  a l l e g e  
e i t h e r  c i r cums tance  h e r e .  

F i n a l l y ,  w i t h  r e s p e c t  t o  t h e  p r o t e s t e r ' s  r e q u e s t  t h a t  
i t  be a l lowed under  t h e  F O I A  t o  rev iew documents submi t t ed  
by t h e  awardee to  t h e  agency,  t h i s  O f f i c e  h a s  no a u t h o r i t y  
under  t h e  FOIA r e s a r d i n s  t h e  release o f  documents i n  t h e  
possession of an  agency: 
B-209454, J u l y  26, 1983, 83-2 CPD 125. The protester 

Energy Complexes, Inc . ,  

must pu r sue  i t s  d i s c l o s u r e  remedy under  t h e  p r o v i s i o n s  
of t h e  A c t .  

\ 
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W e  dismiss the  p r o t e s t .  

4./oM, 2 . k  
Harry R .  Van Cleve 
Acting General Counsel 
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